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MOTOR VEHICLE (CATASTROPHIC INJURIES) BILL 2016 
Consideration in Detail 

Clause 1: Short title — 

Clause put and passed. 

Clause 2: Commencement — 
Mr B.S. WYATT: Minister for Planning, I am very impressed with your cross-jurisdictional skills! I thought 
that you were going to be made the Minister for Health this Thursday, and here you are fulfilling the job of the 
Treasurer tonight. 

Mr J.H.D. Day: Don’t believe all the rumours! 

Mr B.S. WYATT: I think the minister would be very, very good back in the health portfolio. Now that he is 
very, very, very familiar with Pseudomonas and a number of other bacteria, I think he would be very good in the 
health portfolio. 

Mr M. McGowan: And he was a dentist! 

Mr B.S. WYATT: And the minister was a dentist. 

Mr M. McGowan interjected. 

Mr B.S. WYATT: I think so, and I look forward to that. Maybe Treasury as well, by the looks of things; who 
knows? It may, indeed, be a broader—the tops, the tops, the tops! The top job! 

The ACTING SPEAKER (Mr P. Abetz): I just remind the member about relevance. 

Mr B.S. WYATT: My question to the minister is: from memory, the briefing that I received from the advisers 
states that this legislation is to commence on 1 July with the passage through Parliament necessary by 1 May. 
I would like the minister’s advice on that, bearing in mind that we have one week of sitting in April before we 
are back in May. What is the likelihood of getting through that by that time and are there any repercussions for 
the start date should the bill not proceed through Parliament? 

Mr J.H.D. DAY: The dates that the member for Victoria Park stated are correct. Subject to the passage of the 
legislation, it is intended to come into effect from 1 July. If passage is delayed past 1 May for some reason, then 
it would be necessary to have a later commencement date. However, given the opposition’s cooperation in this 
house to this point and the anticipated cooperation of the opposition in the Legislative Council, we do not see 
any reason why it should not pass through both houses before 1 May. As the member said, there is a break in 
sitting next week, so, subject to the passage of the bill through this house this week, which we certainly hope for, 
it would then be able to be dealt with in two weeks’ time in the Legislative Council. That is the intention; the 
government is keen for this legislation to be able to come into effect and we appreciate the opposition’s 
cooperation to this point. With those words, I am very happy to hand over to the Treasurer. 
Mr B.S. WYATT: I just wanted to clarify that the Legislative Assembly, and I think the upper house, has only 
one sitting week in April. Like everybody else, I do not want the Motor Vehicle (Catastrophic Injuries) Bill 2016 
delayed and I want it to start on 1 July. Can the Treasurer confirm that this bill must pass the upper house during 
that one sitting week? 
Dr M.D. NAHAN: Yes. 
Clause put and passed. 
Clause 3: Terms used — 
Mr B.S. WYATT: I am going to put a few questions, which the Treasurer will recall I put during the second 
reading debate. Indeed, the Treasurer’s advisers answered some of these questions during my briefing, but 
I would like to get them in Hansard. Catastrophic injury is defined as — 

… a motor vehicle injury that satisfies the prescribed criteria for eligibility for participation in the CISS; 
Can the Treasurer put on the record how we define and who defines a catastrophic injury? 
Dr M.D. NAHAN: It is defined nationally by minimum benchmarks, which are agreed standards. First, there are 
spinal cord injuries—I will read this out in detail; tell me if it too much detail—and the standard used is the 
American Spinal Injury Association impairment scale, which is its international standard for neurological 
classification of spinal cord injuries. With traumatic brain injury, the standard used is the Westmead 
Post-traumatic Amnesia Scale or similar, and/or brain imaging abnormality Functional Independence Measure 
scale. Then there are amputations or equivalent impairment and certain single and multiple amputations. The 
regulations will prescribe the injuries consistent with a nationally agreed minimum benchmark to be amputation 
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or equivalent impairment of brachial plexus and lumbosacral avulsion. Lumbosacral avulsion is equivalent to an 
amputation or single amputation of shoulder, forequarter, lower limb through 65 per cent of the femur, and 
multiple amputations. For burns, it is greater than 40 per cent of the total body surface, or 30 per cent for 
children; and also inhalation burns causing long-term respiratory impairment or full thickness burns to the hands, 
face or genitalia area. If the child is aged under three at the time of the assessment, there must be a medical 
certificate from a paediatric rehabilitation physician or specialist that states that the child will probably have 
permanent impairment due to burn injuries, resulting in significant adverse impact on normal development. My 
memory is that if kids get burned, they do not recover that well. Also, permanent traumatic blindness is 
measured using the Snellen scale or field of vision constrictions of prescribed measurement or a combination of 
both. That is it. 
Mr B.S. WYATT: These standards are not set by the Insurance Commission of WA. They are set independently 
of the Insurance Commission. Does the Insurance Commission have the capacity to, if you like, amend the 
standards by which catastrophic injury is allocated? 
Dr M.D. NAHAN: They are set by a set of independent groups and agreed nationally. No, the Insurance 
Commission does not have the power to alter them. 
Mr B.S. WYATT: My next question stems from that. The definition of “health professional” reads — 

(a) in relation to the examination of an injured person in Australia — a person registered under the 
Health Practitioner Regulation National Law (Western Australia) to practise … 

(b) in relation to the examination of an injured person in another country — a person licensed, … 
Basically, they are licensed in that country. Is a person registered under the Health Practitioner Regulation 
National Law (Western Australia) broader than a medical doctor? I note the nodding heads of the Treasurer’s 
advisers. I ask that question because during the briefing I received I was told there would be some amendments 
to the Motor Vehicle (Third Party Insurance) Act 1943, which we will probably get to a little later on, to 
deliberately broaden the scope of “health practitioner” beyond simply someone who is a doctor to include, 
I imagine, physiotherapists et cetera, beyond someone who is otherwise defined specifically as a medical doctor. 
I am just keen to know how broad that is. 
Dr M.D. NAHAN: Yes, that is correct. It will include occupational therapists and specialists of those types. 
I imagine there are various physiotherapists also, and, like my son, podiatrists and other people who can assess 
and address injuries. I imagine it will include a whole range of allied health practitioners. 
Mr J.R. QUIGLEY: I am sorry to take the Treasurer backwards in the definitions. The Treasurer said to the 
member for Victoria Park that a “catastrophic injury” was described in the American standard and that it was not 
determined by the commission itself. 

Dr M.D. Nahan: Yes. 
Mr J.R. QUIGLEY: Is there to be a regulation that sets that American standard as the benchmark? How do we 
determine that and, if there are changes, how will it change? If the Americans change their standard—I wonder 
whether I could just be heard? 
Dr M.D. Nahan: I am listening. 
Mr J.R. QUIGLEY: The Treasurer referred to the American standard. 
Dr M.D. NAHAN: No, I will answer. 
Mr J.R. QUIGLEY: I just wanted to see how it fitted in the regulations. 
Dr M.D. NAHAN: They are Australian standards. I read out a standard relating to the definition of one of 
them—spinal injury—that uses the American Spinal Injury Association’s international standard for neurological 
classification, and the Australian standards, for this purpose, has adopted that. 
Mr J.R. QUIGLEY: In respect of the Australian standard, how will that be set in this legislation? Will that be 
done by regulation? In other words, the commission might recognise that Australian standard, but how do we 
legislatively set that? 
Dr M.D. NAHAN: It will be in the regulations. 
Mr J.R. QUIGLEY: We do not have the regulations before the chamber at the moment, do we? During the 
second reading debate we were saying that so much of this bill — 
Dr M.D. NAHAN: Clause 8(2) specifies that regulations will fully detail the eligibility criteria. The regulations 
will also outline the five areas of catastrophic injury and refer to the scales or measurements used to define 
“catastrophic”. If it is a spinal injury, the ASIA impairment scale will be used, and so on for traumatic brain 
injuries and multiple amputations and whatnot. That will be fleshed out with agreed minimum benchmarks for 
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motor vehicle accidents and that, of course, will be a dynamic process around Australia in using these types of 
standards. 
Mr J.R. QUIGLEY: The regulations have not been promulgated and the drafts have not yet been published, 
have they? I said in my second reading contribution that my only criticism of the legislation—this is happening 
often with legislation now—is that substantive legislation comes before the chamber without our seeing draft 
regulations. Is the Treasurer telling us that that is in a draft regulation that we have not yet seen? 
Dr M.D. NAHAN: The member is right. All states have agreed to the minimum benchmarks through 
a Council of Australian Governments process led by the commonwealth. The member asked whether the 
standards are embedded in regulations that the member has not yet seen. The regulations are being drafted, but 
member is right in saying they are not here now. 
Mr B.S. WYATT: I am curious about the definitions of “health profession” and “health professional”. Is “health 
profession” a narrower definition than “health professional”? I assume “health professional” will be narrowed 
down. Perhaps the question I am actually asking is: why are we defining both? 
Dr M.D. NAHAN: The definition of “health professional” is wider than the definition of “health profession”. 
“Health professional” incorporates in its definition allied health people. 
Mr W.J. Johnston interjected. 
Dr M.D. NAHAN: “Health profession” is defined under the Health Practitioner Regulation National Law 
(Western Australia). I remember that was amended a couple of years ago and I remember the Minister for Health 
speaking at length on that legislation. “Health professional” is a wider definition and includes allied health. 
Mr W.J. JOHNSTON: I want to home in on an issue here. Although this legislation is being considered in the 
context of the current compulsory third party scheme and discussions in the community are generally held in that 
regard, this bill will set up a much narrower scheme. I understand from the definitions that it will set up 
a catastrophic injuries support scheme, the term used in clause 3(1), so a person will have to be catastrophically 
injured. The clause states — 

catastrophic injury means a motor vehicle injury that satisfies the prescribed criteria for eligibility for 
participation in the CISS; 

We do not know what that eligibility criteria will be because it is going to be prescribed—it is not in the bill—
but because the word “catastrophic” is used, it is clearly something for a person who is extensively injured. That 
means that a category of people who are severely injured but not catastrophically injured will fall underneath this 
scheme and will not be eligible for CTP or this scheme. I can see the Today Tonight story already. There will be 
people who are severely permanently injured and who will have their lives ruined potentially, but they will still 
not be covered by this scheme. What we are doing is good, but I think we need to have it on the record that there 
is still a very significant potential loss for people, and I do not think that has been fully understood by the 
community. 

Dr M.D. NAHAN: The member is right. It is restricted in a number of ways: firstly, to motor vehicles, and then 
to catastrophic injuries. It is a no-fault scheme, so it will cover most of the fault or otherwise for that. Life is such 
that there will be a judgement. Even though people will be judged very liberally, there will still be people who 
are severely injured and whose injuries will have an impact on them for life. However, their injuries will not be 
defined as catastrophic, so they will be affected but not covered. However, in our system in this state, the 
Disability Services Commission picks up these people and provides a safety net. It is not as good as the one that 
will be provided under this bill, but there is a safety net. There will be a debate—I think we talked about this—
into the future about widening the insurance, on a no-fault basis, to cover people who are severely but not 
catastrophically injured. I deal with a young boy in my electorate quite often, who on his year 12 outing went 
swimming at Cottesloe and who was severely injured, and there is no coverage for him. I think he was 17 when 
it happened. He misses out. He has access to disability services. Clearly, down the track there will be an 
argument for expanding insurance schemes. This also has to be seen in the context of the National Disability 
Insurance Scheme and its expansion in definition, so that will take care of some of those issues. But the member 
is absolutely right. 
Mr W.J. JOHNSTON: We all support the bill and we want to get some things on the record. This is an 
important issue and I want to get on the record that there is going to be this issue. Of course, the Treasurer has 
mentioned a person who was injured while swimming. That is a classic example. I will be asking a couple of 
other questions later about some definitions but, as a former workers’ compensation officer, I can tell members 
that a lot of people do not realise how limited their insurance is, apart from superannuation; I am leaving that to 
one side. A number of people do not realise that they can be severely injured at work, to the extent that they 
cannot continue in their occupation, but they are still not covered by workers’ compensation because they are 
deemed to be capable of doing something. A lot of people misunderstand that, and it will be very important for 
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the government to make sure that it is clearly understood that this legislation is only for catastrophic injuries and 
not severe injuries. We can talk about this later when we get to the disputes procedure and all sorts of things, but 
the narrow gap for somebody who is severely injured but not catastrophically injured is going to be a lawyers’ 
picnic. All sorts of people will be affected. There is nothing we can do, unless the scheme is expanded, in which 
case there will be a higher premium and all sorts of other consequences. 
Dr M.D. Nahan: Can I talk about the lawyers’ involvement? 
Mr W.J. JOHNSTON: Why does the Treasurer not do that in a second, because I want to finish my comments 
and I do not intend to talk much longer? There is a gap here; we are closing one gap but leaving another, and it is 
going to be quite important that people understand what we are doing rather than what they think we are doing. 
I think there is a big misunderstanding in the community. Many people in the community think that we are 
extending the CTP to the driver, but we are not doing that; we are just creating this special insurance scheme. 
Mr J.R. QUIGLEY: Getting back to the point about the regulations, during my second reading contribution 
I pointed out that between clauses 3 and 33 are 10 clauses predicated on the promulgation of regulation. Could 
the minister inform us how the government intends to proceed in this regard? Sometimes these things are just 
gazetted without us having the opportunity to scrutinise them in this chamber. Seeing that the operative clauses 
are dependent upon what is contained in the regulations, and there are 10 clauses, nearly a third of the clauses are 
predicated on the promulgation of a regulation. For example, will the catastrophic injury regulation and other 
regulations in the legislation come back before the chamber or will they just be gazetted as the regulation? 
Dr M.D. NAHAN: They are in the process of being drafted. They will be gazetted and Parliament will be able to 
disallow them in total or in part. 
Clause put and passed. 
Clause 4: Motor vehicle accident — 
Mr B.S. WYATT: This whole scheme is predicated upon motor vehicle accidents. The example the Treasurer 
gave of the young fellow in his electorate who was badly injured swimming at Cottesloe would not be covered, 
regardless of the timing of this legislation. Does the Treasurer anticipate that a scheme such as this could be 
extended to catch the young fellow in the example he just gave? I am not interested in having a conversation 
around premiums. We know what that would do; it would increase it. Will the Insurance Commission’s scheme 
always be limited necessarily to a motor vehicle accident? 
Dr M.D. NAHAN: The National Disability Insurance Scheme is evolving. It is being developed nationally so it 
can be rolled out; they are still working on its dimensions. I think somebody like that would go into the NDIS. 
Another proposal is working its way through—I think this is part of it—called the National Injury Insurance 
Scheme, which will involve insurance levies or insurance mechanisms to pay for injuries. The NDIS has 
a surcharge on income tax to pay for it, but it is an insurance mechanism. The commonwealth is arguing to try to 
evolve and encourage a diversity of insurance mechanisms. The member may remember that during the second 
reading debate we discussed the New Zealand approach, which is a comprehensive national injury insurance 
scheme. I can see how it is evolving towards that, but right now this is a first step towards the NIIS. 

Mr B.S. WYATT: The Treasurer raised the New Zealand situation. I was going to put this question to him later, 
but I will put it now. I received a question from a carer in this space. As an insurance scheme, the no-fault 
scheme needs to be sustainable long term. Other schemes, like the New Zealand scheme, have had to build in 
early intervention and participation recovery to reduce lifetime care and support costs to this small, but very high 
cost, group of people. I am interested in what the modelling predicts will be the percentage of people who would 
enter the no-fault scheme versus compulsory third party. Has any modelling been done on that? The point being 
made in the email to me is that reducing the lifetime care and support burden is essential. I think I know what the 
Treasurer’s answer will be. 

Dr M.D. NAHAN: It is 92 people on average, with an estimated 48 who are at fault and 44 who are not at fault. 
During the second reading debate the member will recall that we discussed the intention and focus is on early 
intervention. For people with catastrophic injuries, a care coordinator will identify them and do some 
assessments and early rehabilitation, or whatever. They will then go through the assessment process, so it is early 
intervention on this. The fault issue is delayed somewhat because of the need to determine fault, but under the 
Insurance Commission of WA, and even under CTP insurance, there are programs that identify people who need 
help and work with them early on. 

Mr B.S. WYATT: I have a couple more questions on this issue around early intervention. The current CTP 
scheme has a huge time lag for claims to be assessed and processed by the courts. That leads to a corresponding 
delay, which can be up to two to three years, in people with catastrophic injuries being able to access services 
that aid their recovery or help increase their independence. They do not access services early, post-injury, as to 
be seen to be improving will decrease the amount awarded in compensation. Over half of the people with 
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a catastrophic injury have a brain injury, which means that these people may be eligible for rehab—for example 
at the Brightwater Care Group in Oats Street, in my own electorate. This long wait time significantly 
disincentivises the individual from seeking rehabilitation or other proactive treatment. How do we incentivise the 
individual who is injured to participate in the recovery program and in that early intervention and support for that 
injured person? We may get to that later with interim and permanent recognition, but since we are on this, 
I would like to get a response to that. 

Dr M.D. NAHAN: As this is a no-fault scheme, there are no delays. They are generally identified as 
catastrophically injured as soon as possible or they are put on a preliminary one, while that definition — 

Mr B.S. Wyatt: Is that “interim” recognition? 

Dr M.D. NAHAN: Yes. ICWA is developing that capacity now because of the structure of the no-fault scheme 
and it will roll it out to the fault-based or catastrophically injured CTP people. 

Mr B.S. WYATT: I will come to the rest of my questions when we get there. I refer to clause 4(3) — 

If a person renders assistance, or attempts to render assistance, at the scene of a motor vehicle accident 
and, as the result of doing so, suffers a bodily injury, the injury is to be taken to have resulted from the 
accident. 

Does that bodily injury have to be catastrophic? 

Dr M.D. Nahan: Yes. 

Mr B.S. WYATT: When the Treasurer gets to his feet, can he also indicate how many people we are talking 
about; that is, people rendering assistance who suffer a catastrophic injury as a result? 

Dr M.D. NAHAN: This is the good Samaritan clause. If the member watched Seinfeld he would know the last 
episode was about the good Samaritan in reverse. So far, they do not think we have a single person operative 
under the good Samaritan clause; but just in case. 

Mr W.J. JOHNSTON: Clause 4 relates to a person who renders assistance. Let us say a person is injured as 
a result of a car accident. Does the bill extend the provision to the good Samaritan who is injured? 

Dr M.D. Nahan: Yes. 

Mr W.J. JOHNSTON: The person who was the victim in the accident might have been injured because of the 
intervention of the good Samaritan. That is relatively common; it is not unknown at all. If the person is 
a layperson, as I understand the law there is no legal liability, but if they are a medical professional there is, 
because they have a higher standard. We are protecting the good Samaritan from the effects of the catastrophic 
injury but not necessarily extending the catastrophic injury benefit to the person, because in this bill the injury 
has to be from the motor vehicle accident, not from the intervention. This is a very narrow thing but it happens to 
people. I am not sure whether we are leaving them in the system. 

Dr M.D. NAHAN: In lifesaving, one learns not to do things. It is covered. If the good Samaritan is the cause of 
the injury, especially if it is determined to be catastrophic, they are covered. The injured person is covered as 
well as the good Samaritan. 

Mr P.B. WATSON: I am asking this question on behalf of my constituent. Clause 4(2) states — 

… an incident is caused by …the use of a motor vehicle …if, it results directly from — 

(a)  the driving of the motor vehicle; or 

(b)  the motor vehicle running out of control; or 

(c)  a collision … 

My constituent’s son was a passenger in a car that hit a horse. The car went off the road and hit a tree. The 
insurance companies are saying, “No, we cannot blame the horse.” They could not claim for it. In the future, will 
people be able to claim for that? 

Dr M.D. NAHAN: That is Warrick Proudlove and that case went to court. The court is deciding an appeal, so 
I will not comment any more on that. This addresses his situation. Legislation is going to come to this chamber 
about insurance for stray animals—farmers’ animals that stray onto the road. They will have some recourse, but 
this bill is specifically designed to address this issue. 

Clause put and passed.  

Clause 5: Motor vehicle injury to which Act applies — 
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Mr B.S. WYATT: I am wondering why “motor sports event” has been defined. Are we covering or not covering 
motor sports events under this scheme? 

Dr M.D. NAHAN: I am told that motor sports events are already covered under a separate insurance scheme. 

Mr B.S. WYATT: Does this specifically exclude motor sports events from access to this scheme? 

Dr M.D. NAHAN: It excludes motor sports events that have separate insurance. However, if a specific motor 
sports event does not have insurance because it does not qualify for insurance, it will be covered by our scheme. 

Mr W.J. JOHNSTON: That is because “motor sports event” is defined as an event that — 

(i) takes place on a race track established or adapted for the purpose of events of that kind; or 

(ii) is an event to which an order made under the Road Traffic Act 1974 … applies; 

Events that do not meet the Road Traffic Act declaration are covered by the definition. 

Subclause (3) states — 

(3) Despite subsection (2), this Act does not apply to a motor vehicle injury if the owner or driver of 
a motor vehicle has, as a consequence of the driving of that motor vehicle or of that motor vehicle 
running out of control, incurred liability for negligence in respect of the injury. 

It would seem that we are still excluding a person who negligently drives a vehicle. Seriously, I did not think that 
was what we were intending to do. I thought that everyone in the vehicle would be covered, even a person who 
was negligent, otherwise there will still be an argument among lawyers about whether the accident was caused 
by negligence or inattention, or whatever, and about what negligence means, and in any case we will still end up 
with a person who is lying in hospital and requires expensive support but is not covered by this legislation. 

Dr M.D. NAHAN: If there is a motor vehicle accident and a person is at fault, it will be covered by CTP; if 
there is no fault, it will be covered by the CISS. Under a no-fault scheme, an injured person cannot be held liable 
for their own injuries. 

Mr W.J. JOHNSTON: Then why is this here? Is the minister saying that the CTP scheme will cover them? 

Dr M.D. NAHAN: Yes. 

Mr W.J. JOHNSTON: If a person is at fault, the CTP scheme will cover them, because a person cannot be held 
liable for their own injuries? 

Dr M.D. NAHAN: The purpose of this clause is to ensure that a person cannot claim under both CTP and no 
fault. 

The ACTING SPEAKER (Mr P. Abetz): Member for Butler. You have been waiting patiently. 

Mr J.R. QUIGLEY: Thank you. I take the Treasurer to the definition of “private land”. I gave notice during the 
second reading debate that I would like to deal with several categories of land, and I will deal with those 
categories discretely, if I may. The first is native title. In the second reading speech of the honourable Premier on 
the Noongar recognition bill—I am citing this by way of example—the Premier said that up to 320 hectares of 
crown land — 

Mr B.S. Wyatt: It is 320 000 hectares. 

Mr J.R. QUIGLEY: Thank you, member for Victoria Park. The Premier said that 320 000 hectares of crown 
land will be transferred to the Aboriginal Lands Trust. During the second reading debate, I raised the issue of 
what will happen if land is vested in the trust or comes under native title. The second category is pastoral land to 
which the general public may have access for tourism purposes. The third category is the vast areas of the 
outback covered by a mining lease that has been issued by the state, with or without the right of acquiring fee 
simple in that land. Those are the three categories that I have identified. I am wondering whether those 
categories will be covered by the definition of “private land”. 

Dr M.D. NAHAN: The coverage of this is not determined by the nature of ownership of the land, whether that 
be native title, mining, or pastoral lease, but, rather, by whether the vehicle is licensed and insured. If a vehicle is 
licensed and insured, the people in the vehicle are covered irrespective of whether the accident happened on 
public land or private land. 

Mr B.S. Wyatt: So why are we defining “private land”? 

Dr M.D. NAHAN: It is different for uninsured vehicles. 
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Mr J.R. QUIGLEY: That is what I was going to come to. We agreed during the second reading debate that we 
are not talking about insured vehicles, because insured vehicles are covered regardless of whether they are on 
private land or public land. I will take it in stages. From my understanding of the legislation, if it is an uninsured 
vehicle on public land, the injured party is covered by this scheme. 

Dr M.D. NAHAN: Yes. 

Mr J.R. QUIGLEY: We then get to an uninsured vehicle on private land, which is the purpose of including this 
definition. My concern is uninsured vehicles on private land. A lot of people would not know whether land is 
public land or private land. It is not like the wheatbelt, where we can easily tell whether we are on private 
land — 

Dr M.D. Nahan: Or a pastoral lease. 

Mr J.R. QUIGLEY: Yes, or a pastoral lease, a mining tenement, or land that is vested in the Aboriginal Lands 
Trust. What happens in those cases? 

Dr M.D. NAHAN: A catastrophic injury caused by a person in an unlicensed vehicle that is on a mining or 
pastoral lease is not covered by the CISS unless it is on a publicly accessible road. If the person in an unlicensed 
vehicle turns off and there is a road that they can access from a main road, they are covered while they are on 
that road, but if they go off the road onto a pastoral lease or a mining lease, they are not covered. The lesson is 
that people should make sure their vehicle is licensed. 

Mr J.R. QUIGLEY: It could be the case that a person who is not the driver of the vehicle but who is on 
a pastoral lease is hit by a person who is driving an unlicensed vehicle. On a lot of pastoral leases there are 
vehicles that are not licensed. If the person suffers a catastrophic injury on a station road because their vehicle 
has been hit by a person who is driving an unlicensed vehicle, they are not covered. 

Dr M.D. NAHAN: That is right. The same thing applies to the CTP insurance scheme now—the fault-based 
system. That is the same rule as applies now for the CTP system. 

Mr J.R. QUIGLEY: So this is replacing — 

Dr M.D. NAHAN: No; this is in addition to. 

Mr J.R. QUIGLEY: It is on top of. It is option 3—the best practice in Australia option—but they are not 
covered. The minister mentioned pastoral and mining leases. The third category that I am concerned about is 
Aboriginal Lands Trust land. Although we can be harsh and say that people should not drive an unlicensed 
vehicle, the reality is that a lot of Indigenous people drive vehicles that are not licensed. 

Dr M.D. NAHAN: My advice is that native title land is not private land and therefore they would be covered. 
A person in or impacted by an unlicensed vehicle who is catastrophically injured on native title land is covered. 

Mr J.R. QUIGLEY: I understand the answer, but I wonder how we get to that under the definitions. Perhaps the 
definition needs to be clearer, because the definition of “private land” reads, in part — 

…of a lease or concession with or without a right of acquiring the fee simple in that land. 

Rather than just the Treasurer’s comment during consideration in detail, does the legislation need to be clarified 
for the courts and everybody else? 

Dr M.D. NAHAN: Again, it is consistent with the existing scheme, which does not have that clarification. My 
advice is that it is interpretation of the State Solicitor now. 

Mr J.R. Quigley: I’m sorry; I missed that because of the noise in the chamber. 

Dr M.D. NAHAN: The existing third party insurance scheme does not have an explicit statement of how it 
covers native title. That consistency has been kept. If a vehicle under the existing CTP and the scheme proposed 
in this legislation is on publicly accessible land without a licence or insurance, the parties injured by that vehicle, 
in that vehicle, are covered. Private land is an exclusionary factor. The reason that “private land” is defined is 
that it excludes certain conditions covered by the no-fault provisions and those exclusions apply to the CTP 
provisions. 
Mr J.R. QUIGLEY: I have a follow-up question about one of the Treasurer’s earlier answers in which he said 
that events happening on public access roads on private land will be covered. The Treasurer mentioned during 
his second reading reply that he had the pleasure or the onerous duty of inspecting all caravan parks up the coast. 
If I can take the Treasurer to a place like Warroora, which he visited, that is like a station road going in there. Is 
that regarded as a public road? It is a road through a pastoral lease. 
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Dr M.D. NAHAN: Yes, it is. Many of those roads are accessible from the main roads. I suppose if they blocked 
them off and there was little use, but those roads are heavily used by all sorts of vehicles in addition to those 
related to the pastoral lease—so, yes. 
Mr B.S. Wyatt: It is a road that is considered public and used by the public as opposed to being gazetted as 
a public road. 
Dr M.D. NAHAN: Yes. 
Mr W.J. JOHNSTON: Subclause (2) reads — 

This Act applies to a motor vehicle injury resulting from a motor vehicle accident that occurs in this 
State on or after the day on which this section comes into operation. 

Is this only in Western Australia? Will the scheme cover a vehicle that is here from New South Wales? What 
will happen if a person from Western Australia is in New South Wales — 
Dr M.D. Nahan: They would cover us. 
Mr B.S. WYATT: The Western Desert Mob travel between Western Australia, the Northern Territory and 
South Australia on as regular basis. Will they be covered whether they are in the Territory, South Australia or 
Western Australia? 
Dr M.D. NAHAN: They will be covered by the scheme that applies in the state or territory in which the accident 
happens. 
Mr B.S. WYATT: A question occurred to me as I was reading clause 5. Subclause (5) reads — 

Despite subsection (2), this Act does not apply to a motor vehicle injury resulting from a motor vehicle 
accident — 
… 

(b) that occurs as a result of a terrorist act (as defined in the Terrorism 
(Extraordinary Powers) Act 2005 section 5). 

I am curious about that because we said during clause 4 that we had dealt with the good Samaritan part. If a good 
Samaritan is catastrophically injured, the injury is to be taken as having resulted from the accident. We may have 
a scenario in which, however unlikely, a good Samaritan stumbles across a terrorist act but does not know it is 
a terrorist act. A person may have suffered a terrible injury so the person provides his or her good Samaritan 
service and is catastrophically injured. We are effectively excluding them from this legislation. 
Dr M.D. NAHAN: A separate commonwealth act deals with compensation and assistance to people impacted by 
terrorism. 
Mr B.S. Wyatt: Including those who are catastrophically injured? 
Dr M.D. NAHAN: Yes. 
Mr B.S. Wyatt: Is that a similar range of care? 
Dr M.D. NAHAN: It is a generic pool; it is not an insurance mechanism. It is a commonwealth act for 
compensation. 
Clause put and passed. 
Clause 6: Treatment, care and support needs — 
Mr B.S. WYATT: Clause 6 refers to the treatment, care and support needs of a person and those things are set 
out. There may be a period of time, as we have discussed, when somebody is finally deemed to have been 
catastrophically injured. That period may be six months. We cannot leave a person who is deemed to be 
catastrophically injured six months after an injury without care during that six-month period, particularly given 
when, I dare say—I am not an expert in this area—those early months are so important for the length of life 
et cetera of that person so injured. Can the Treasurer clarify how this scheme that we are creating will ensure that 
a person who is deemed to be catastrophically injured does not go for a significant period without treatment, care 
and support in what may be a long period of time until they are so deemed to be catastrophic? 
Dr M.D. NAHAN: They will immediately become defined as “interim participants” and assigned a care 
coordinator. The care coordinator will probably go to the hospital or wherever the person is resident and identify 
their needs, obtain their needs and make other contacts for them recognising, as I have been advised and as the 
member said, that it is very important to get care soon after an accident, particularly to address or inhibit the 
deterioration of various things. They will immediately be identified as an interim participant for the period until 
they settle down and they find out longer term. They will assume they are in until they know that they are out. 
They will assume that they are in and be provided with services and only after they stabilise and determine the 
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extent of services do they start defining the services. Initially, they will provide all the services they possibly can 
to the person for the reasons the member just outlined. 
Mr P.B. WATSON: Mr Acting Speaker - 
The ACTING SPEAKER (Mr I.C. Blayney): Members, you are a bit loud. 
Mr P.B. WATSON: Clause 6(1)(l) states — 

any other kinds of treatment, care, support or services that are approved by the Commission (either 
generally, for specified classes of cases, or for a particular person). 

With that include interstate or overseas treatment? The bill states “specified cases”. Could that be interstate or 
overseas? 
Dr M.D. NAHAN: The policy is that if someone needs a carer or someone needs assistance, let us say 
a specialist, the Insurance Commission will fly the doctor to the person. I am sure the transport of patients like 
this is minimised. Generally, the policy is to get the services in Australia, but if there is something overseas, it is 
a possibility. 

Clause put and passed. 
Clause 7 put and passed. 
Clause 8: Eligibility to participate — 
Mr B.S. WYATT: This just follows on from the conversation we had a minute ago. The clause states — 

Eligibility to participate 
(1) A person is eligible to be a participant in the CISS if — 

(a) the person suffers a motor vehicle injury to which this Act applies; and 
(b) the motor vehicle injury is a catastrophic injury. 

(2) Participation in the CISS is as an interim participant … 
It just strikes me that “catastrophic” is referred to before “interim”. The question I asked before referred to the 
fact that it may take some time before we get the finding that the injuries are catastrophic. Can the Treasurer 
clarify that for me? The point he made previously was that the person would be immediately identified as an 
interim participant. How is someone identified as an interim participant? Does the Insurance Commission make 
that decision? How is someone immediately identified? 
Dr M.D. NAHAN: I have been advised that if someone is in an accident and goes to hospital or equivalent, the 
hospital then contacts the Insurance Commission and indicates that the person is believed to be catastrophically 
injured. They then become interim participants and get assigned a care coordinator, who, of course, works with 
the hospital in ascertaining the needs of the patient. The hospital will contact the Insurance Commission—of 
course, the hospital knows the criteria—and informs that there is a high risk of the patient being catastrophically 
injured. The Insurance Commission then deems that person to be an interim participant for a period of further 
assessment both on the nature of the injury and needs that have to be addressed on a short-term and long-term 
basis. 
Mr B.S. WYATT: Is the access to treatment, care and support of an interim participant the same as that of 
a lifetime participant? Can the Treasurer confirm whether there is any difference in treatment, care and support? 
Also, subclause (2) states “the regulations may establish criteria for eligibility for interim participation”. 
I assume that the regulations outlining those criteria are now done. 
Dr M.D. NAHAN: There is no impact on entitlements dependent upon whether a person is an interim or 
a lifetime participant, so they get the same thing and the same criteria apply. 
Mr B.S. WYATT: Regarding the words “the regulations may establish criteria for eligibility”, I assume the draft 
regulations are done, bearing in mind the stage we are at. 
Dr M.D. NAHAN: It is the same thing as for defining catastrophic injury. 

Mr W.J. JOHNSTON: I refer to a person injured in a car accident. Does clause 8(3) deal with a person who 
later claims compulsory third party insurance, so that regardless of a person’s eligibility for CTP, they can 
participate in the scheme on an interim basis and once the court makes a determination about CTP, they 
withdraw from the interim participation? Is that what that is about? 

Dr M.D. NAHAN: Yes, under the insurance scheme as it exists now the same thing applies. If someone gets 
injured, the hospital or equivalent informs the Insurance Commission of the injuries and they become an interim 
participant for the CTP. There is then an issue of defining fault, and as the member says, this clause just means 
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a person is an interim participant and if fault is found, they can go over to the CTP, otherwise they go off to the 
no-fault scheme. 

Mr W.J. JOHNSTON: That is probably a good way of doing it, the only thing, of course, is that as my friend 
the member for Victoria Park points out, given that we do not know what the regulations state, it is a bit hard to 
see the full remit of the legislation. This is the same thing that was raised by the member for Butler, because we 
are all in favour of the scheme, but we are not actually sure what we are voting on, because most of it will be in 
regulations that we have not seen. It is a bit opaque for us. I will ask a question about the next clause and I have 
some other questions to ask later on about how the process works at a practical level. I will then get to the 
disputes procedures, because that will be another one. 

Clause put and passed. 
Clause 9: Application to participate — 
Mr W.J. JOHNSTON: Clause 9 states — 

(1) An injured person may apply to the Commission to become a participant in the CISS in respect of 
a motor vehicle injury. 

(2) The application must be — 

(a) made in a manner and form determined by the Commission; and 

(b) accompanied by any information required by the Commission. 

Of course, a person who is catastrophically injured never has the physical capacity to make an application, so 
how are they then dealt with? 

Dr M.D. NAHAN: The Insurance Commission is informed of the injured party and a care coordinator is 
assigned and the care coordinator and/or the family or carer fill out the forms for the injured party. 

Mr W.J. JOHNSTON: Is that going to be defined in the regulations? The bill states “made in a manner and 
form determined by the Commission”, which is even wider than the regulations. The form determined by the 
Commission must be extremely broad to make an implied application. How would one know? Even a person’s 
family would not necessarily know what their intentions are, although we could imagine there is no reason they 
would not want to apply. Can there be a final determination when the person is so incapacitated that they never 
actually make an application themselves? That is not a bad thing; I am just asking. Why would the bill not state 
“made in a manner and form determined by the Commission and accompanied by or deemed”, so there would be 
another section stating that the Commission could determine a person is so severely injured that they are not able 
to make an application, but they proceed anyway? It seems to me that given the nature of the potential people 
covered by the scheme that that would be a better construction than the one we have. 

Dr M.D. NAHAN: The way it works now is that a person is identified as having a catastrophic injury and the 
commission appoints an agent for them; a care coordinator. They may play second fiddle to the family or other 
person who has legal responsibility, but the advice is clear that it is not unusual for someone in these situations 
not to be able to fill out the forms and take care of things, so someone else has to do it, and they are assigned that 
role right up front. This person is not a lawyer but a professional caregiver. 

Mr B.S. WYATT: Where clause 9(1) states, “An injured person may apply to the Commission to become 
a participant in the CISS in respect of a motor vehicle injury”, there is not proposed to be any time limit imposed 
on these applications is there? 

Dr M.D. NAHAN: The drafting instructions for the regulations—I am more than willing to table it—state that 
the application should be made as soon as practicable but within three years of the date of the motor vehicle 
accident. Given that it is catastrophic, I would think three years is a long enough period. 

Clause put and passed. 
Clause 10: Acceptance as participant — 
Mr W.J. JOHNSTON: This is worded in the form of the Insurance Commission of Western Australia accepting 
the application to be a participant. Of course, the commission might not satisfy itself that the person is eligible. 
Obviously, if it accepts them, that is the end of the debate because it is a benefit and therefore the applicant 
would be happy and there is no reason to further think about that. Having made the application, the commission 
might not be satisfied at a particular date but, of course, more evidence could be provided later on and the 
commission could become satisfied. The point I am getting to is if at the point the commission is not satisfied 
that the person is eligible, is the commission obliged to provide reasons to the applicant for not being satisfied 
that the applicant is eligible? 
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Dr M.D. NAHAN: If it is a motor vehicle, it is straight forward. To reiterate, because I was taking some advice 
at the time, the question is: under this clause the commission has to be satisfied that there is a catastrophic injury 
and that it was in a motor vehicle. Both those points are debatable. There are appeal mechanisms, one is to the 
District Court and the other is to a medical appeals tribunal. There are two steps to the appeals tribunal. If 
someone is not satisfied with the first one, they can go to the second one, a new panel, so the first one is different 
from the second one. One of the differences is that the appeal panel is a medical one, not a legal one. Lawyers 
are not involved in the medical process but they are, of course, involved in the District Court appeal. The 
medical panel will be appointed ultimately by the minister on advice from various parties, not by the 
commission. 
The ACTING SPEAKER (Mr I.C. Blayney): The minister offered to table some regulations. 
Mr W.J. Johnston: If you want to, that would be great. 
Dr M.D. NAHAN: They are drafting instructions. There are two forms; one is “Content of Regulations”, but 
I table the more comprehensive one, “Motor Vehicle (Catastrophic Injuries)”. 
[See paper 3988.] 
Mr W.J. JOHNSTON: I will later talk about the disputes procedure but it is well understood in legal cases to 
want to know reasons. As I say, this is worded in terms of the commission being satisfied. I appreciate that the 
commission might not be satisfied at that moment in time but the applicant always has the opportunity to provide 
more information, so the commission can become satisfied. Nonetheless, as the minister says, the applicant 
might want to appeal, in which case when they appeal, whether to the medical tribunal or the District Court, in 
constructing their argument for that appeal process knowing why they have been refused is absolutely essential. 
If the commission is not satisfied, is it obliged to provide reasons for not being satisfied? Remember, I raised 
with the minister before that because we are dealing with “catastrophic”; there will be people who are severely 
injured but are determined as not being catastrophic. That is what the dispute will be about, not the car accident 
part. It will be whether the injury is catastrophic or severe. If the commission is obliged to provide reasons for 
not being satisfied, that will help the applicant make a decision about what they do next. 
Dr M.D. NAHAN: In all instances, the commission is to notify the applicant in writing of the eligibility of its 
decisions and its reasons. Information about the disputes resolution process for eligibility is to accompany the 
notification. 
Mr W.J. Johnston: Will that apply to clauses 11 and 12 also? 
Dr M.D. NAHAN: Yes. 
Mr W.J. Johnston: Great, thank you. 
Clause put and passed. 
Clause 11: Interim participation — 
Mr B.S. WYATT: Can the minister confirm, “If the Commission decides that a person who is an interim 
participant is no longer eligible to be a participant in the CISS, the person ceases to be an interim participant 
when notified of the decision”, that the member for Cannington is quite correct that it will be a point of dispute if 
it gets to the point where a person who is obviously very badly injured is accepted as an interim participant under 
clause 8 but, for whatever reason, does not progress to catastrophic—I presume that is what we are dealing with 
here—but may still be severely injured? This is where there will be a dispute. If a person spends six months as 
an interim participant receiving frequent care and support and is deemed to be no longer eligible, does the 
minister anticipate that that person will have to repay the cost of that treatment, care and support? 
Dr M.D. NAHAN: Some people do recover or become not catastrophic. Someone with an acquired brain injury 
is an example. No; assistance paid to an interim participant is not recoverable. 
Mr W.J. JOHNSTON: Except under the provision that we talked about previously when under clause 8(3) 
a court decision or a settlement is made, and then it will be recovered. 
Dr M.D. NAHAN: Once it ceases and is deemed to be not eligible, they do not have to repay. The assistance is 
provided up to that time. 
Mr W.J. Johnston: Except under that other provision. 
Dr M.D. NAHAN: Yes. 
Clause put and passed. 

Clause 12: Lifetime participation — 
Mr B.S. WYATT: I want to know what discretion will be left with the Insurance Commission. Clause 12(1) 
states — 

 [11] 



Extract from Hansard 
[ASSEMBLY — Tuesday, 22 March 2016] 

 p1578b-1602a 
Mr Ben Wyatt; Mr John Day; Dr Mike Nahan; Mr Bill Johnston; Mr John Quigley; Mr Peter Watson 

A person who is an interim participant must be accepted as a lifetime participant — 

That is obligatory — 

if the Commission becomes satisfied during the person’s interim participation in the CISS that the 
person is eligible … 

How is that decision of when the Insurance Commission becomes satisfied made? It strikes me that there is 
a discretion of the commission regardless of any medical advice it is given. I am not suggesting the 
Insurance Commission is full of people of ill intent. I am trying to understand that once the commission is 
satisfied that someone becomes eligible for lifetime participation, the commission is taking on the lifetime cost 
for that person. I want to make sure that the commission is very limited, to be frank, in its discretion when 
someone is clearly catastrophically injured. 

Dr M.D. NAHAN: When someone is interim and it is satisfied they are catastrophically injured by a motor 
vehicle accident, the expectation generally of the commission is that that person will be a participant for life. The 
interim is not so much a determinant of whether the injury is catastrophic; there are conditions from which the 
person can recover and become non-catastrophic. The issue is stabilisation of the injury. The move from interim 
to lifetime is made when the injury pathology stabilises, so that the services provided to the person do not alter or 
have to be added to or otherwise. Basically, consideration of lifetime participation status will be linked to injury 
stabilisation. 

Clause put and passed. 

Clause 13 put and passed. 
Clause 14: Suspension of participation — 
Mr W.J. JOHNSTON: This clause allows the Insurance Commission of WA to suspend the participation of 
a person who goes overseas. I am not quite sure why we would do this because a person has to be 
catastrophically injured to be involved. Let us just take the example of a migrant who comes to Australia, 
contributes to our society and perhaps becomes a citizen or whatever and then has a catastrophic injury. It might 
be in the interests of that person to be closer to their relatives so they can receive some family care. That person 
with the catastrophic injury will not be able to sponsor a family member to migrate to Australia to be their carer. 
We will, effectively, trap the person in Australia because it would be financially ruinous for them to move to 
another country. It is not as though they can go on holiday, because this bill covers people with catastrophic 
injuries; these are the most severe injuries that affect—what is it?—90 people a year. It is a very, very small 
number of people. Unless the commission will narrowly interpret its rights in this clause, it seems a bit 
unreasonable to deny the benefit of lifetime care that may be better effected by having the person go to another 
country as in the example I gave. It is not as though we are talking about people who can go and sit on the beach 
in Bali; this is for people with extreme injuries who require constant care. I am not quite sure why we are trying 
to give such a broad right to the commission. 

Dr M.D. NAHAN: I can understand why people who are catastrophically injured might want to go overseas to 
be closer to relatives, particularly migrants, as the member indicated. But the member has to understand that the 
commission has the responsibility to provide care for people. This is not an insurance mechanism like 
compulsory third party insurance whereby people often get a lump sum; this is a program of lifetime support. 
The commission has a responsibility to ensure the quality of the support, and sometimes it is very difficult in 
certain countries to do that. The commission also has a responsibility to ensure the right mix of support and 
control the cost of the support. That is why it is restricted generally to providing or receiving support in 
Australia. The commission has, for short periods overseas—even extended periods—suspended participation in 
the scheme to allow people to go; it is a judgement call. I do not think this will be used too much in the short 
term because of the nature of the injuries, but for controlling the quality and cost of care the insurance 
commission has to restrict and use careful judgement as to the access of participants overseas. 

Mr W.J. JOHNSTON: I urge the commission, in the exercise of its power and in proposing amendments, to be 
very reasonable. I have seen bureaucrats be very unreasonable. I know of a commonwealth bureaucracy that was 
very bloody-minded, in my view, about the interpretation of a person going overseas. I think that is quite 
important, because it may be that it is better for the person to be cared for overseas. I accept what the Treasurer 
says about the quality of care, and I am sure there are mechanisms to ensure that that occurs. 

We now have the drafting instructions, and I am interested to read through those. Clause 14(2) states that the 
commission can suspend a person in prescribed circumstances — 

… including circumstances involving failure to comply with a requirement under the regulations. 
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Having only just received the drafting instructions, we do not know what that is, so, again—adopting the 
comments of my good friend the member for Butler—we are giving a very broad power to the commission that 
is not really identified in the bill. That may be a satisfactory — 

Mr J.R. Quigley: As they say with insurance, the devil is in the detail. 

Mr W.J. JOHNSTON: The devil is in the detail. Again, we are providing limits to the scheme that we are not 
aware of. 

Dr M.D. NAHAN: Clause 14 provides for suspension of participation in certain circumstances. They include 
absence from Australia, especially if it is not notified, failure to attend medical examinations, fraud, especially in 
relation to self-directed funding, and refusal to participate in treatment, care and support activities. Putting fraud 
aside, they are restrictions imposed after failure to participate in the remediation and the assistance provided. 

Clause put and passed. 

Clause 15: Assessment of participant’s treatment, care and support needs — 

Mr B.S. WYATT: I want to know about the proximity of the injury to the treatment. The clause reads — 

(1) The Commission must assess the treatment, care and support needs of each participant in the CISS. 

(2) The assessment must relate to those treatment, care and support needs that — 

(a) are necessary and reasonable in the circumstances; and 

(b) relate to the motor vehicle injury … 

What is the proximity of the injury for the care and treatment? 

Dr M.D. NAHAN: How do people get, in the first place, interim care and treatment? The person is assessed by 
a doctor or the hospital after being injured in a motor vehicle accident as catastrophic or potentially catastrophic. 
An application then has to be made, or someone makes an application on behalf of the injured person. In 
deciding whether the treatment, care and support under consideration is necessary and reasonable, the 
commission must be satisfied that such treatment and care is designed to support participation, achieve goals and 
maximise the person’s independence—I think “independence” is important. The treatment and care must support 
the participant’s capacity to undertake the activities of daily life to enable them to participate in the community 
and/or employment, be effective in evidence and form, be value for money, and is best provided through the 
catastrophic injury support scheme and is not more appropriately provided through other systems delivering 
support. So the commission looks to other types of support, one of which is commonwealth support for rental 
accommodation. The commission looks to whether participants can receive a disability pension from the 
commonwealth and access to accommodation that is not provided directly by the CISS. 

Clause put and passed. 

Clause 16 put and passed. 

Clause 17: Commission not liable for legal costs for assessment — 

Mr W.J. JOHNSTON: This clause is about legal costs. We said we would get to this. The clause states — 

The Commission is not liable for legal costs for or in respect of legal services provided to a participant 
in the CISS in relation to an assessment of the treatment, care and support needs of the participant. 

Is that to say that other legal expenses, such as preparing the application itself or any other administrative 
support, will be covered by the scheme? 

Dr M.D. NAHAN: Early on there will be an assessment of the nature of the injury—catastrophic or otherwise—
in a car. That will go to the assessment of eligibility, and it will go to the District Court. This clause relates to the 
medical assessment. When a person is catastrophically injured, they will fill out a form and be assessed on the 
nature of the injury and the services that will be needed. That will be done. This clause intends to keep the 
lawyers out of it and have the assessment done by medical experts rather than through a legal adversarial 
environment. Of course, the issue about eligibility for compensation for catastrophic injuries sustained in a car 
will be dealt with by the lawyers in the court process. This will be determined by medical panels. A person will 
have a care coordinator who will advise them and provide access to personal medical advisers, and all those 
costs will be covered by the Insurance Commission of WA. If the injured person disagrees with the decision 
about the services offered, they will be able to go to a series of medical panels, and all those costs and all the 
advocates who appear before the medical panels will be paid for in full by ICWA. This clause basically indicates 
that ICWA will not pay for the lawyers who may participate in the medical assessment process. The aim of this 
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clause is to keep the assessment non-adversarial and focused on technical medical issues rather than issues of 
law. 

Mr W.J. JOHNSTON: As all the judges used to say to me when I went to the Industrial Relations Court of 
Australia, it is all about the law. I understand the intention of the clause. I do not argue that it is a bad intention; 
it is a good intention. That is why I am seeking to clarify it. It is quite common for families and others involved 
in severe injury cases to rely on outside assistance, and lawyers are commonly involved in that outside 
assistance. Even absent a dispute, families will still use a lawyer because that is the way things are arranged in 
our society. All I am trying to clarify is that given we do not want the lawyers to be paid for the assessments—
the medical issues that the Treasurer refers to as the treatment, care and support needs of the participant—there 
will be many other issues, some of which I have already described, such as filling in forms and making phone 
calls to bureaucrats to make sure that everything is running smoothly. I am seeking clarification that all those 
things not about disputes but simply about the process will be paid for so that people will not end up in a dispute 
before the lawyers are paid. 

Dr M.D. NAHAN: When someone is identified as injured, they will be appointed a care coordinator who will 
also judge whether that person already has a carer, such as parents or otherwise—they often take a large role in 
the early stages at least—who will coordinate with bureaucrats, fill in forms and identify the expert assessments 
and whatnot. That is what the care coordinator is supposed to do, and will be designed and trained to do. If they 
go out and, in addition to the care coordinator, get a lawyer to pursue arguments about medical assessment, they 
can do that, but they will not be compensated for that by ICWA. On the other hand, the care coordinator and all 
the other medical advice and adjudication will be paid for by ICWA in full without any reimbursement or 
otherwise by the injured party. 

Mr W.J. JOHNSTON: Who will be the actual employer of the care coordinator? 

Dr M.D. NAHAN: It will be ICWA. 

Mr W.J. JOHNSTON: That is the problem I am raising. If that person is an ICWA employee, a fiduciary issue 
is involved, which is why families may well seek other assistance, not because they are in dispute with ICWA, 
but, rather, because they want their interests protected. They are two separate issues. If the care coordinator is in 
fact an agent of the organisation, ICWA, by definition, cannot actually represent the injured person because 
legally they are subject to the direction of ICWA. I understand easily why a family would want somebody on 
their side—that is not a criticism of a care coordinator; it is just a statement of fact. I am not asking for a word to 
be changed here. I do not have any problem at all with trying to keep the lawyers away from determinations 
about the treatment et cetera, but many other parts of the scheme do not go to treatment but go to other matters—
even whether it is a severe injury or a catastrophic injury, which will be the major area of argument. I am just 
seeking clarification that if a family or an applicant chooses to use a lawyer for those other reasons, this 
provision will still allow those legal expenses to be covered. 

Dr M.D. NAHAN: Firstly, this is a no-fault system; it is not disputation. It is not the CTP insurance, under 
which a person would hire a lawyer, and we preserve those rights as common law rights in the processes. This is 
a no-fault process. It is not about compensation or about loss of economic value or whatnot. This is about 
assessment and giving service; therefore, one aspect of this is that it is not adversarial. There will be a care 
coordinator. If a family member or otherwise wants to take over, they can provide that assistance. This issue is 
largely about assessing the medical needs of the patient. It is also about accessing services for things such as 
altering a vehicle—the member has been involved in these things—ramps on houses and myriad things required 
for an injured person. The care coordinator will be trained, employed and assigned to provide that service for the 
injured party. If other people with other expertise are required, they will be acquired and paid for by ICWA for 
those services. But, again, back to the point, lawyers are not involved in the assessment process. They can be, but 
they will not be funded by ICWA. 

Clause put and passed. 
Clause 18: Payment of assessed treatment, care and support needs — 
Mr B.S. WYATT: Subclause (3) states — 

The Commission is not liable for any expenses in respect of the following — 

(a) excluded treatment, care and support needs; 

When the participant in the CISS is given, I assume, lifetime or interim participation, how will they know what 
is excluded? If they are covered, will they be entitled to seek the care, support and treatment that they feel meets 
their needs or works for them? At what point will the treatment be specifically excluded so that the person will 
know that it is not covered? 
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Dr M.D. NAHAN: In both the interim and a lifetime, ICWA’s agents will put together a care plan, and that will 
identify the services available. 

Some of the excluded care, treatment and support involves treatment that is not assessed as necessary and 
reasonable for the patient; treatment not related to catastrophic injury from motor vehicle accidents, so previous 
injuries; and treatment and care provided on a gratis basis from family and friends. Family and friends do a lot 
for them and, generally, ICWA will not compensate for that. Also excluded is the provision of treatment to the 
person while absent from Australia, so overseas activities; the ordinary cost of raising a child; providing the 
treatment and care provided by unregistered providers; and anything that is in contravention of the regulations. 
They provide a care assessment plan. It clearly lays out what services they require. Those change over time, 
particularly from interim to lifetime, and for some types of care they are notified up-front that they are generally 
excluded from treatment, care and support. 

Mr B.S. WYATT: Clause 18(5) states — 

Instead of paying the expenses for which it is liable under this section as and when they are incurred, 
the Commission may pay those expenses by the payment to the participant of an amount to cover those 
expenses over a fixed period pursuant to an agreement … 

As I understand this, we are moving away from effectively paying for a service as and when incurred to a fixed 
payment. Is that what this is doing? Can the Treasurer explain what is being done here? If that is incorrect, can 
the Treasurer explain what subclause (5) seeks to do and why we are trying to create a situation to move away 
from payment for services as and when they are incurred? 

Dr M.D. NAHAN: That is a good point. Some people want to self-manage. This builds in that option for 
lifetime participants—that is people who have stabilised—and allows the commission’s evaluation for 
a participant to self-manage their funding. They agree to a set of packages. They assess the lifetime participant as 
able to self-manage and, instead of providing funds to them directly, they provide, at least for part of their care, 
funding to the participant and the participant organises those on their behalf, or I imagine their carer does a lot of 
the work for them. 

Mr B.S. WYATT: To what extent will this be called on? For example, I see the value of this scheme is in the 
fact that we are not providing lump sum payments. Are we creating a situation in which 80 per cent can now be 
a lump sum and 20 per cent of their treatment, care and support can be provided over their lifetime? I want to 
understand how much we can then hive off into a lump sum payment. 

Dr M.D. NAHAN: This is for lifetime participants whose care is already defined. There is no compensation for 
loss of economic payments and whatnot, like in a no-fault scheme. 

Mr B.S. Wyatt: This is just care? 

Dr M.D. NAHAN: This is just care, and it is periodic. They do not enter it necessarily on a lifetime basis; it is 
a periodic payment. 

Mr B.S. Wyatt: For six months? 

Dr M.D. NAHAN: It is three months, six months, and for specific services; it is not across the board. I give an 
example of providing transport services to a place. The participant, particularly parents, might want to organise 
that in a different way. 

Mr J.R. QUIGLEY: I was called from the chamber, and I want to take the Treasurer back to an earlier answer 
he gave about exclusions under clause 18(3). The member for Victoria Park asked the Treasurer what is to be 
excluded and the Treasurer listed things that are not part of the treatment plan. I understand that would be 
covered by paragraph (b), treatment, care and support needs that are not assessed as part of care and support 
needs. I go to paragraph (a), above that, “excluded treatment, care and support needs”. This seems not to be part 
of the treatment plan but is something predicated. “Excluded treatment, care and support needs” is something 
that could never become part of a care plan. What is the intention behind paragraph (a)? 

Dr M.D. NAHAN: I responded to the member for Victoria Park while the member for Butler was out of the 
chamber. Excluded treatment, care and support relates to paragraph (a). I will read those exclusions out again. 
That relates to treatment that is not assessed as necessary and reasonable. They assess what is necessary and 
reasonable for the patient. If it is not deemed necessary and reasonable, it is excluded from the care treatment 
plan and therefore not allowable for that patient. It is excluded if it is not related to catastrophic injury from 
a motor vehicle accident; that is, they might have an injury from some other action. It is excluded if it is provided 
on a gratis basis by family and friends. Families provide a lot of services to people. ICWA will not reimburse 
care or assistance provided on a gratis basis. It is excluded if it is provided to persons while absent from 
Australia. ICWA will not fund activities provided overseas. It is excluded if it is provided by unregistered 
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providers, and it excludes anything that is in contravention of the regulations. Also, the ordinary cost of raising 
a child is generally excluded from treatment, care and support. Those are the seven. 

Mr J.R. QUIGLEY: That seems to relate to a specific claimant, but paragraph (c) refers to anything that is 
“excluded from the operation of this section by the regulations”. That is a more global exclusion rather than 
relating to a particular person. Can the Treasurer shed a bit of light on what is contemplated in those regulations 
or is it just those matters he has referred to? 

Dr M.D. NAHAN: The matters that I just read out are those that will be excluded from treatment, care and 
support. As I said, it is things not deemed to be necessary and reasonable for the patient; other injuries, other 
than due to the motor vehicle accident; gratis assistance; assistance provided overseas; the ordinary costs of 
raising a child; and assistance provided by unregistered providers. 

Clause put and passed. 
Clause 19: Payment not required in certain circumstances — 
Mr J.R. QUIGLEY: In relation to the exclusions, the Treasurer said the ordinary costs of raising a child, but 
clause 19 specifically provides — 

(1)  In this section — 

ordinary costs of raising a child include all costs associated with the child’s care, upbringing, 
education and advancement in life … 

The Treasurer is suggesting there could be regulations that exclude the ordinary cost of raising a child. Clause 19 
specifically provides — 

(2)  The Commission is not required to make a payment in relation to any of the following — 
… 

(b) any treatment, care, support or service provided to a participant … while the participant is 
absent from Australia; 

(c) in the case of a child, any treatment, care, support or service that would ordinarily fall 
within the ordinary costs of raising a child; 

Could the Treasurer clarify what the intention is there, please?  
Dr M.D. NAHAN: This defines the ordinary costs of raising a child. As I said when we discussed this 
previously, subclause (2) states, “The Commission is not required to make a payment in relation to any of the 
following”. One of those is the ordinary costs of raising a child. Subclause (1) defines the words “ordinary costs 
of raising a child”. Subclause (2)(c) refers to the ordinary costs of raising a child. 

Mr J.R. QUIGLEY: Would that be education expenses and the like? 
Dr M.D. NAHAN: Yes. It states — 

ordinary costs of raising a child include all costs associated with the child’s care, upbringing, 
education and advancement in life other than costs reasonably incurred because the child has suffered 
the motor vehicle injury in respect of which the child is a participant. 

That is, unless it is covered by other forms of insurance. 

Clause put and passed. 
Clause 20: Maximum amounts payable for certain treatment and services — 
Mr B.S. WYATT: I will first ask the minister to outline the purpose of this clause and how it will operate, and 
I will then follow up with a question. 

Dr M.D. NAHAN: This clause deals with the fees payable for treatment and services at public and private 
hospitals. Basically, ICWA makes different payments for services that are rendered in public and private 
hospitals. In private hospitals, treatment and services may be provided by independently contracted specialists, 
and the fees are paid directly to those doctors, whereas under the Motor Vehicle (Third Party Insurance) Act, 
mechanisms already exist to provide for emergency treatment in public hospitals. 

Mr B.S. WYATT: So we are not dealing with a scenario in which the injured person will have to fund a gap? 
Dr M.D. NAHAN: No. 

Clause put and passed. 
Clause 21 put and passed. 
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Clause 22: Injury compensable under Workers’ Compensation and Injury Management Act 1981 — 
Mr W.J. JOHNSTON: My understanding is that a person who is covered by the workers’ compensation act will 
be excluded to the extent that the payment is greater than the amount that otherwise would be payable under the 
scheme. Can the minister confirm whether that is correct? 

Dr M.D. NAHAN: The no fault is restricted to care and support. The workers’ compensation payment may be 
for a wider range of cover. This clause provides that people cannot double dip for the services provided. The 
range of services that may be provided under the no fault is a separate issue. 

Mr W.J. JOHNSTON: I wish my friend the member for Mirrabooka was here, because she would know the 
exact figures. There is a schedule in the workers’ compensation act that provides a certain amount for the injury, 
a certain amount for medical expenses and a certain amount for rehabilitation expenses et cetera. I think that 
32 per cent of the schedule is the amount that is payable for medical expenses. That is what sticks in my mind. 
I may be wrong on that. Let us say that is about $40 000. So, $40 000 of the medical expenses would come out 
of the workers’ compensation insurance, and anything over that would come out of this scheme. The minister is 
not trying to claw back the underlying injury payment. 
Dr M.D. NAHAN: No; that is right. To the extent that workers’ compensation provides assistance to the 
participant for the services that would otherwise be provided under the no fault, it is considered, and it is then 
topped up by the no fault. Other aspects are not affected. 
Clause put and passed. 
Clause 23 put and passed. 
Clause 24: Terms used — 
Mr W.J. JOHNSTON: We now come to part 5 of the bill, “Dispute resolution”. There will be two separate sets 
of dispute, of course. The first is care and medical attention. We had a bit of a discussion at clause 17 about that. 
In my view, the most common dispute will be about eligibility decisions. The words “eligibility decision” are 
defined in this clause in paragraph (a), subparagraphs (i) to (v). The argument will not be under subparagraph 
(v), a prescribed matter, because we do not know what that is. It almost certainly will be under subparagraph 
(iv), namely whether a motor vehicle injury is a catastrophic injury. As we have already discussed, there will be 
an argument about a person who is severely injured in the view of the commission but who, even though their 
life has been ruined, is not covered by this provision because their injury is not catastrophic, and there will be 
a debate about the fairness of decisions of the commission on that issue. There is also paragraph (b), which 
states — 

a decision made by the Commission under section 14(1) or regulations referred to in section 14(2) to 
suspend the participation of a person in the CISS. 

The focus of the dispute will be about whether a motor vehicle injury is a catastrophic injury. 
Dr M.D. NAHAN: What about subparagraph (v)? 
Mr W.J. JOHNSTON: No. In my view, paragraph (a)(iv) is the one that will end up on Today Tonight. That is 
the “Today Tonight” clause, if we like. The question will be: is the person severely injured or catastrophically 
injured? 
Mr B.S. Wyatt: Because all the other ones are obvious. 
Mr W.J. JOHNSTON: Yes. The other ones are obvious; or they are technical, like this doctor says that or that 
doctor says that; or was it a plane crash or was it a car crash. It is pretty clear. That will be the focus of the 
dispute. I want to introduce this now, because later, when we deal with the actual procedures themselves, I want 
to make sure that the minister understands that the focus of what I am discussing is whether a motor vehicle 
injury is a catastrophic injury. I do not want to have an argument about this later when we get to the other 
clauses. 
Dr M.D. NAHAN: I have some interesting data. Queensland has had a major investigation into this. I thought 
that would be the case, too. However, the results in New South Wales and South Australia do not support that. 
The scheme has been in operation in New South Wales for 10 years, and in South Australia for two years, and 
there has not been one non-medical dispute about whether it is a catastrophic injury. There have been about 
30 medical disputes in New South Wales alone in 10 years. 
Mr W.J. JOHNSTON: That is what I am saying. It is not about treatment. It is about whether it is or is not 
a catastrophic injury. That is what I thought would be the case—about 30. 
Dr M.D. NAHAN: That is just in New South Wales, over 10 years. 
Mr W.J. JOHNSTON: So, over 10 years, that is about three a year. That is about what I had expected. 
Clause put and passed. 
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Clause 25: Review of eligibility decision — 
Mr W.J. JOHNSTON: I will move through the clauses in this part because I have questions about each of them. 
As I said, I focused on that eligibility decision. Clause 25 reads, in part — 

… the person may apply to the Commission, in accordance with regulations, for a review of the 
eligibility decision. 

Treasurer, I acknowledge that we now have the drafting instructions but, of course, we have only just received 
them. Can the Treasurer outline for the benefit of Hansard the drafting instructions for the regulations that relate 
to clause 25? 
Dr M.D. NAHAN: The drafting instructions read — 

Disputes of eligibility decisions relating to the meaning provided in s.24(a)(i), s.24(a)(ii) and s.24(b) are 
considered to be ‘non-medical’. 
In some circumstances, matters relating to the meaning provided in s.24(a)(iii) and (v) could also be 
considered ‘non-medical’. 

That is whether an accident results in an injury from a motor vehicle, whether an accident under section 5 of 
motor vehicle injury is a motor vehicle injury for the act; whether an injury results from a motor vehicle accident 
or is attributed to some other condition and whether a motor vehicle accident is catastrophic. There are some 
circumstances and (v) will be non-medical. The drafting instructions continue — 

Eligibility disputes of a ‘medical’ nature would be regarding the meaning provided in s.24(a)(iv) and, in 
some circumstances, s.24(a)(iii) or s.24(a)(v). 
An application to have an eligibility decision reviewed or to appeal a review decision must be made 
within 28 days of the written eligibility decision or review decision notification from the Commission. 
This time limit may be extended through the provision instructed in drafting instruction 19.1. 
The application must be in writing and include … 
• the applicant’s name … 
• a clear statement that the Commission’s decision is disputed; 
• detailed reasons why the Commission’s decision is disputed; and 
• any relevant reports. 
If the above information is not provided, then the Commission may request that the information is 
provided before the Commission will assess the application. 
The Commission will provide written acknowledgement of the dispute application to the applicant. 
… draft provisions regarding ‘further information or documentation required’ … such that: 
• if the Commission is satisfied that further information or documentation is required in the 

application or is likely to assist in the resolution of the dispute, the Commission may: 
• request that the information be provided within a period of up to 28 days; 

and 
• process the application without the information, but only after the stated time 

above has passed for the submission of the information; 
• the Commission may obtain any relevant information as required; 
• the Commission may contact any of the applicant’s treating health professionals … 
At any stage during the dispute, the Commission may contact any of the applicant’s treating health 
practitioners about health or physical safety issues that the Commission considers are urgent or serious. 
The Commission will pay the necessary costs and expenses of travel and accommodation of the 
applicant and their parent or carer to attend review proceedings. 

The next part, “‘Non-medical’ matters”, reads — 
An injured person or a participant to whom the eligibility decision relates, or a person with lawful 
authority to act on their behalf (an ‘interested person’), may apply to the Commission to have 
a ‘non-medical’ eligibility decision reviewed. 
The eligibility decision review will be undertaken by one review officer or legal expert appointed by the 
Commission. 
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Within 14 days of receiving notification of the name of the review officer or legal expert, an interested 
person may object to the particular review officer or legal expert assessing the dispute application. The 
Commission must receive the objection in writing. 
The interested person must provide detailed reasons as to why the review officer or legal expert is 
unsuitable. The Commission will reallocate the dispute if satisfied that there are reasonable grounds for 
believing that the review officer or legal expert is unsuitable. 
Regulations pertaining to review proceedings will need to specify that review officers may adopt 
procedures … 
By written notice, a review officer may require a person to answer questions … 
Appeals to the District Court regarding ‘non-medical’ eligibility decision review determinations must 
be brought within 28 days after the date of the determination. The legal costs will be payable by the 
Commission in order of the judgement. 

Mr B.S. Wyatt: Why such a short period of 28 days? 

Dr M.D. NAHAN: I suppose it is the general accepted period of time. 

Under the heading “‘Medical’ matters”, the drafting instructions read — 

An injured person or a participant to whom the eligibility decision relates … may apply to the 
Commission to have a ‘medical’ eligibility decision reviewed. 

A Convenor appointed by the Minister will convene an expert review panel of three medical experts to 
determine the dispute. 

The expert review panel must review the ‘medical’ eligibility decision and determine, in writing to the 
applicant, if the eligibility decision is confirmed, or revoked/substituted. 

Mr W.J. JOHNSTON: I would like to hear more from the Treasurer. 

Dr M.D. NAHAN: The drafting instructions continue — 

In instances where the dispute concerns the Commission’s decision that an interim participant is no 
longer eligible, the injured person is deemed to be a participant until the review determination has been 
made. 

If the matter is appealed and the review determination is revoked (and participant status is reinstated), 
the Commission must reimburse the participant for any treatment, care and support expenses that they 
may have incurred during the appeal period. 

The determination of the expert review panel regarding the medical eligibility dispute may be appealed 
to an expert appeal panel by or on behalf the injured person or the Commission. 

The grounds on which the appeal can be made are stated in the instructions. The drafting instructions continue — 

The appointed Convenor must convene an expert appeal panel of three new medical experts. 

That is the second hurdle. It continues — 

It is not unsuitable for a panel member who has previously completed a dispute assessment for an 
injured person to assess another dispute relating to that injured person. However, the expert appeal 
panel must not include any of the panel members on the previous expert review panel … 

The determination of the expert appeal panel is final and binding. 

For medical eligibility disputes, the applicant’s legal costs will not be payable by the Commission, 
irrespective of the outcome of the review and/or appeal. 

All the medical costs of the patient and carers and the medical assessment, including the panel, is covered. 

Mr B.S. Wyatt: I ask the Treasurer to clarify one point. The Treasurer outlined appeals to the District Court. 

Dr M.D. Nahan: For non-medical matters. 

Mr B.S. Wyatt: It is my understanding that the Treasurer has moved on to clause 27. 

Dr M.D. NAHAN: The provision that relates to 28 days is this: appeals to the District Court regarding 
non-medical eligibility decision review determination must be brought within 28 days after the date of 
determination. 

Mr W.J. JOHNSTON: There are a couple of things missing from the procedures and the first one is discovery. 
The worst thing about workers’ compensation jurisdiction is the lack of discovery. In a normal civil case, both 

 [19] 



Extract from Hansard 
[ASSEMBLY — Tuesday, 22 March 2016] 

 p1578b-1602a 
Mr Ben Wyatt; Mr John Day; Dr Mike Nahan; Mr Bill Johnston; Mr John Quigley; Mr Peter Watson 

sides know everything because there is an obligation on both sides to disclose information to the other. During 
the review stage under workers’ compensation there is this ridiculous situation in which discovery cannot be 
ordered. Those representing an applicant during litigation can be ambushed. If they knew certain information, 
they could have responded, which is both positive and negative. The person representing the applicant might 
know that the applicant has information that should be available and that as the representative, he or she should 
have known about, and if they had known about it, they would have told the applicant to act in a different way. 
Having both sides know everything is a positive in civil disputes. There needs to be a specific provision in the 
regulations to provide for discovery. This will be very emotional. Let us say my son has been injured in a car 
accident and he is severely injured. I think he is catastrophically injured, but the commission says he is only 
severely injured. I bet those 30 cases in New South Wales, three a year, would have been very, very emotional 
for the participants, but if they have more information, they will probably have a better understanding, 
particularly because by the time they are in dispute they will have legal advice. I am sure Mr Speaker would 
agree with me when I say that lawyers often provide a good service to their clients. There is this view that 
lawyers are chasing fees, but often lawyers are there to give proper advice, for example that something is not 
worth pursuing because of X,Y and Z. The more information someone has, the better the position lawyers are in 
to provide that type of advice. I am saying that as a first step there needs to be a proper understanding of the idea 
of discovery so that we are not hiding anything and everything is on the table. 
The next thing I want to say is that I think it is just splitting hairs between what is a medical issue and what is 
a legal issue. I think it is actually about the interpretation of the medical evidence, which is really what the 
dispute would be about. The applicant says evidence means this and the commission says this evidence means 
that. It is the same set of evidence but the dispute will be related to the weight provided by the evidence. We 
have to be very careful about the difference between a dispute that is medical and dispute that is non-medical, 
because I think they are actually the same thing. I urge caution in that regard. 
The next thing is a couple of issues about the fact that the commission is judge and jury here. I am not saying it 
is a bad thing, but for people to be confident about the decision-making process, I would suggest there have to be 
some regulations specifying the provision of natural justice. It also has to be ensured that the commission staff 
making the decisions in the review process are not related at any time to the original decision and that there is 
some mechanism to make sure they do not discuss matters away from the applicant, because again, whether the 
truth is a problem or not, there is the perception of collusion and that encourages applicants and their families in 
an emotional situation to see bad things when bad things may not exist. I think there needs to be careful 
consideration about how the people making the review decisions are separated from the balance of the 
commission staff working in this very difficult area of service. Again, the Treasurer has said this on the record, 
but there is a specific need to ensure reasons are provided for the decisions made. I think all those things will 
improve the operation of the disputes procedure, because as we all know, this is going to be an exceptionally 
emotional issue for people to deal with. 
Dr M.D. NAHAN: The process we have set up is focused on full disclosure of information, so a person is 
injured in hospital and put on on an interim basis. The Insurance Commission, the agents and advisers to the 
injured party have full information about the patient’s medical position. The member is right, the major issue, as 
the data shows, is about adjudication of the medical issues, and that is why first, a care coordinator is set up and 
second, there is access to advice and third, there is a two-stage panel assessment. The process outlines that the 
two panels are independent from each other; that is, they do not have joint membership. The member is also right 
that this is, as he put it quite correctly, an immensely emotional set of circumstances and we have to make sure 
that there is due process not to augment the tension that already lies there, because someone in these 
circumstances will be feeling that the world is falling apart around them, as will their carer. Again, that is one in 
the park. This is simply a no-fault, no-questioning provision, and the basic question is: is it a catastrophic injury 
with a motor vehicle and what care do you need? All the member’s points are well taken and the ICWA people 
tell me that the processes they have in place, and not only by the regulations but by all the mechanisms that are 
followed, adhere to what the member just said. 
Clause put and passed. 
Clause 26 put and passed. 
Clause 27: Appeals to District Court — 
Mr W.J. JOHNSTON: Subclause (1) states — 

… In this section — 
review decision means a decision made on the review of an eligibility decision but does not include 
a decision referred to in subsection (2). 

What is then excluded? An eligibility decision is included unless it is covered by subclause (2). Subclause (2) 
states — 
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… A party to dispute resolution proceedings may appeal to the District Court against a decision made 
in those proceedings about — 
(a) whether an incident that results in an injury is a motor vehicle accident; or 
(b) whether, under section 5, a motor vehicle injury is a motor vehicle injury to which this Act 

applies. 
Actually, that means everything is in, not the care plan, but everything else is going to be subject to appeal. As 
I said before, even the decision about what the medical evidence means is in fact a legal decision even if it is 
made by a doctor—it is still a legal decision. The experience in New South Wales is that three cases a year end 
up in dispute, perhaps one out of those three might end up in the court, the others would all be settled internally, 
so we are talking about a very, very small number of cases. When we translate that to Western Australia, we 
have about one quarter of the population of New South Wales, so we are talking about perhaps 10 cases in 
a decade at the most that would end up in the Supreme Court, which is a very, very small number of cases. But 
the reality is that the court will say that it is all legal and that things cannot really be separated. Obviously, 
I accept that the care plan will be separated. That will not end up in the Supreme Court; it will be a matter for 
discussion. But the eligibility will potentially end up in the courts and I just think we should acknowledge that 
up-front and get ready to deal with the emotional consequences of those disputes. 

Dr M.D. NAHAN: The member is right, the doctors, the panellists and medical specialists make legal 
determinations, but also medical ones. The point we are trying to make is that that specialty they have is best for 
making those decisions. There is no doubt that that fine line between catastrophic and non-catastrophic injuries 
will be adjudicated, because the alternative care between one or the other can be—I am not saying it is—
significant, so the member is right. But these fine judgements have to be made somehow and the approach we 
have taken is to define them with the non-medical and have access to the District Court to settle these in quite 
a quick manner—that is, within 28 days of getting them into court. There also has to be focus amongst the 
relevant skill base—that is, the medical panel—and having the two stages with independence between the two 
processes. The member’s point is well taken. 
Clause put and passed. 
Clause 28 put and passed. 
Clause 29: No contracting out — 
Mr B.S. WYATT: I want a quick explanation. What evil are we trying to deal with here with “No contracting 
out”? Why is this necessary when setting up the law? 
Dr M.D. NAHAN: It means ICWA will have an obligation to provide care and support and cannot contract out 
that obligation. 
Mr B.S. Wyatt: This is in respect of the Insurance Commission? 
Dr M.D. NAHAN: Yes. 
Clause put and passed. 
Clause 30: Notification and disclosure of information by hospital — 
Mr W.J. JOHNSTON: In clause 30 if a person is admitted to hospital, someone at the hospital will notify 
ICWA about the patient’s admission and subclause (2) provides protection for that person. That is fine. Is that 
considered by ICWA to be an application? Under the scheme, there is an obligation for people to make an 
application. I raised it previously because I knew about this clause, and I was going to ask about it at this point. 
Is that an actual application for the provision of the legislation, or is it just for the purposes of the interim action? 
Dr M.D. NAHAN: It is not an application; it is a notification. The hospital will notify ICWA of the person and 
the situation and it will appoint a caregiver who will go out and fill out the application form. 
Clause put and passed. 
Clauses 31 to 34 put and passed. 
Clause 35: Regulations may adopt codes or legislation — 
Mr B.S. WYATT: The minister may recall when we were talking previously about the codes that he was talking 
about how we define “catastrophic”. Is that what is referred to here or do we expect to incorporate other codes by 
way of regulation into this no-fault system? 
Dr M.D. NAHAN: There are other codes. I mentioned various assessment tools for the determination of the 
extent of injury—whether it is catastrophic or otherwise. The purpose of being able to adopt codes or legislation 
from other places is to leverage the research and investment incurred by other Australian and international 
jurisdictions and to facilitate a consistent approach as recommended by the Productivity Commission and 
required under the National Injury Insurance Scheme agreed to due to the national level of interest. The NIIS has 
been evolving and has developed and the various states are in the process of agreeing to the NIIS and to setting 
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national minimum benchmarks for a number of areas. This provision will allow the commission to adopt agreed 
codes that will eventually be adopted through the NIIS for various processes to address ailments. 
Mr W.J. JOHNSTON: Clause 35(5) is not intended to give power to the commission to change things without 
reference back to the Parliament. There will be a code or subsidiary legislation, so will it still have to be 
promulgated in a regulation? 
Dr M.D. Nahan: Yes. 
Clause put and passed. 
Clause 36: Act amended — 
Mr B.S. WYATT: Can the minister explain to the house what in the Civil Liability Act 2002 we are amending 
and why? 
Dr M.D. NAHAN: We are inserting a provision in the Civil Liability Act to restrict damages payable. No 
damages are to be awarded to persons for treatment, care and support for the period they are participants in the 
catastrophic injuries support scheme. The restrictions on damages include domestic services and attendant care. 
The purpose is to quarantine the assistance, treatment, care and support provided to the person to the CISS, 
rather than other sources, to avoid double dipping. 
Clause put and passed. 
Clause 37 put and passed. 
Clause 38: Act amended — 
Mr B.S. WYATT: I suspect that I know the answer but I will get the minister to put it the on the record anyway. 
I am assuming the purpose of this clause is to create and manage the fund et cetera. 
Dr M.D. NAHAN: It will allow ICWA to create and manage the funds as an insurance mechanism. 
Clause put and passed. 
Clause 39 put and passed. 
Clause 40: Section 16 amended — 
Mr W.J. JOHNSTON: I want to make sure that I do not misunderstand anything. Will all the money raised 
under this scheme be deposited into a fund that will be managed by ICWA and will the fund be available only 
for the purposes of this catastrophic injury scheme? 
Dr M.D. Nahan: Yes. 
Mr W.J. JOHNSTON: Is there no circumstance in which any of that money can go for the other operations of 
ICWA? 
Dr M.D. Nahan: No. No dividends or otherwise. 
Mr W.J. JOHNSTON: Is there an expectation of the number of people required in ICWA to manage this 
scheme? 
Dr M.D. NAHAN: Initially, the number will be very low because the scheme will not start straightaway, but the 
funds themselves will be managed by the existing team, which manages other investments. It will be 
incremental. Four or five existing staff may manage five funds, so this will be an additional fund for the existing 
five. 
Mr W.J. JOHNSTON: Four or five people in the funds management arm will look after the money. 
Dr M.D. Nahan: This and existing funds. 
Mr W.J. JOHNSTON: That is right; this is only an incremental addition on the funds management side of the 
business. But some people will need to be paid out of the fund for the operation of the scheme. In the first year, 
that will be small because there will not be any claims, but in the second year it might be larger. What is the 
expected number of people who will have to administer the fund? I imagine they will be paid out of the fund. 
Dr M.D. NAHAN: The major source of skills will be with the care coordinators, anticipated to be four initially 
and then ICWA will see what the demand is. ICWA intends to contract it out to service providers rather than put 
in-house people on. 
Mr W.J. Johnston: They will be additional people? 
Dr M.D. NAHAN: Yes. 
Clause put and passed. 
Clause 41 put and passed. 
Clause 42: Act amended — 
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Mr B.S. WYATT: Can the minister explain to the chamber the amendments to the Motor Vehicle (Third Party 
Insurance) Act 1943? There is obviously a number. Can the minister take the house through those amendments 
and the purpose of those amendments? 
Dr M.D. NAHAN: The amendments to the Motor Vehicle (Third Party Insurance) Act 1943 provide first party 
insurance cover for anyone catastrophically injured as a result of a motor vehicle crash who cannot claim from 
compulsory third party insurance, allow care payments to be made to people catastrophically injured, and ensure 
that damages at common law for treatment, care and support awarded in judgements for motor vehicle 
catastrophic injuries are not subject to any reduction due to contributory negligence. One aspect of the 
Motor Vehicle (Catastrophic Injuries) Bill 2016 is that we are not allowing reductions in payouts under 
CTP insurance for contributory negligence for care and support. Amendments to the Civil Liability Act and the 
Motor Vehicle (Third Party Insurance) Act restrict damages payable under common law for people who have 
benefited from no-fault schemes and aspects of double-dipping. The amendments are an attempt to stop 
double-dipping between the fault and no-fault schemes. The motor vehicle act will be amended to express 
insurance in plain language so that people can read the bloody things and to harmonise legislative provisions and 
outcomes for injured parties in the existing CTP system and the catastrophic injuries support scheme. These 
include amendments to the substantive law of Western Australia that apply to accidents that occur in WA. 
Foreigners cannot pursue higher damages in international courts in excess of what an Australian resident would 
receive. The bill creates an offence to knowingly give false or misleading information, obstruct or hinder an 
Insurance Commission of WA officer in their duties, and broadens the category of health professionals who can 
conduct medical examinations. 

Mr B.S. Wyatt: So allied health professionals, for example. 

Dr M.D. NAHAN: Yes. 

Mr B.S. WYATT: I have one question in respect of contributory negligence. I understand why we are creating 
a no-fault scheme and why we are removing any deductions for care and treatment for contributory negligence. 
Is that consistent with other states and their no-fault systems? 

Dr M.D. Nahan: Yes. 

Clause put and passed. 
Clauses 43 to 53 put and passed. 

Title put and passed. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
DR M.D. NAHAN (Riverton — Treasurer) [9.44 pm]: I move — 

That the bill be now read a third time. 

MR B.S. WYATT (Victoria Park) [9.44 pm]: I will be brief. The opposition of course supports the passage of 
the Motor Vehicle (Catastrophic Injuries) Bill 2016. It is an important bill that we have gone through in some 
detail during the second reading debate, and tonight in consideration in detail. As I said in my second reading 
contribution, we are not talking about a significant number of people. It is estimated that about 44 people a year 
who are catastrophically injured but are not captured by the current compulsory third party insurance scheme 
will be captured by the scheme this legislation will create. The bill will establish the Motor Vehicle 
(Catastrophic Injuries) Fund and the support scheme to provide lifetime care and support to those 44 people who 
are catastrophically injured. This has been the subject of public debate for some time. We are, as a state, late to 
this. I was surprised to hear the Treasurer say tonight that New South Wales has had a scheme for 10 years. 
Queensland, I think, is the only state without a no-fault insurance scheme, but it certainly appears it will move 
that way in the not-too-distant future. Why are we doing this? I have said before that a scheme that provides 
lifetime treatment, care and support is important, rather than receiving a lump sum payment that can inevitably 
either run out or be mismanaged et cetera. This scheme will provide for people who are so unfortunate as to be in 
the situation of needing lifetime care, support and treatment. 

The majority of my questions during consideration in detail were around the process of eligibility as an interim 
and lifetime participant, and ensuring those decisions were not in the hands of the Insurance Commission, which, 
of course, has an interest in lowering its costs, and, whether deliberately or not, may not necessarily act in the 
interests of the injured person. I am very pleased that this is happening, and that the member for Cannington 
interrogated the issue around disputes. We ultimately do not want to create a situation in which it takes a long 
period of time for somebody to be deemed to be catastrophically injured and they are therefore unable to access 
that treatment, care and support until that catastrophic injury has been recognised. I am pleased about the interim 

 [23] 



Extract from Hansard 
[ASSEMBLY — Tuesday, 22 March 2016] 

 p1578b-1602a 
Mr Ben Wyatt; Mr John Day; Dr Mike Nahan; Mr Bill Johnston; Mr John Quigley; Mr Peter Watson 

recognition. I put questions to the Treasurer about ensuring that we do not have a scheme that disincentivises an 
individual from seeking rehabilitation or other proactive treatment very early on. The legal system can certainly 
do that if someone is pursuing a lump sum, post-injury payout. We were very keen to ensure that would not be 
the case, and indeed the member for Cannington asked those questions to satisfy the opposition on the nature of 
the dispute resolution scheme process. We need to ensure that any dispute resolution is dealt with in a timely 
way that does not disadvantage somebody who is catastrophically injured. 

The member for Cannington is quite right: this will not capture severely injured people and those who may have 
an injury that has a dramatic impact on a person’s quality of life; ultimately I guess those people will be captured 
by the broader safety net of the Department of Health and the Disability Services Commission and other publicly 
funded safety nets. We are dealing with a small number of people who will have significant costs. I know the 
impost on our car registration charges has been an issue of some debate in our community. I, like many others in 
this place, have received correspondence and have had phone calls from and meetings with people who have 
a number of cars, for example, and are agitated that that $99 will apply to every car, not including vintage cars 
and perhaps a small number of exemptions. The reality is that as soon as we start creating exemptions, the charge 
for each car increases dramatically. The Insurance Commission made the point that if the charge was applied to 
licences, as suggested by a number of people, the cost would immediately increase by 30 per cent from $99 a car 
to, effectively, $130 a licence. The opposition supports the government in this impost. I think any reasonable 
Western Australian would. No-one likes extra charges, but I think we are creating a scheme much like, I guess, 
the Medicare levy that has been linked specifically to an outcome. Any Western Australian can be comforted in 
knowing that this scheme exists in the rare, unusual situation that they, a family member or friend may need to 
call upon it. The member for Albany outlined the involvement he has had with Warrick Proudlove in Albany. 
Although this scheme is not retrospective and will not capture Mr Proudlove’s tragic situation, any person so 
catastrophically injured in the future will have a comprehensive care plan funded through that $99 a car 
registration. Any reasonable Western Australian would support that and be comforted in knowing we have 
created such an insurance scheme in Western Australia. I am pleased we have moved through this quickly. We 
did not seek to delay it, but we had a number of questions to ask. I think the bill has been interrogated with 
enough rigour for the government to be happy for it to proceed to the other place and to pass the Parliament 
before the 1 May deadline and to come into operation on 1 July. There is no intention or desire on the part of 
anyone in this place to delay the implementation of this program any further. We do not want any other person 
who is injured not to be captured by the care, treatment and support that will be provided through this regime. 
The opposition is of course delighted to support the passage of the bill. 

MR W.J. JOHNSTON (Cannington) [9.51 pm]: Before I speak on the Motor Vehicle (Catastrophic Injuries) 
Bill 2016, with your indulgence, Mr Speaker, I want to note that there have been some tragic terrorist attacks in 
Brussels, Belgium, today. 

Dr M.D. Nahan: Just now? 

Mr W.J. JOHNSTON: It has been coming up on the news feed all afternoon. I have friends who live in 
Brussels and I visited Brussels in 2012 with Kate while on holidays. I know that I speak on behalf of everybody 
in the chamber when I say how sorry we are to hear of yet more tragic terrorist attacks. Our hearts go out to the 
victims and the community who will be directly impacted by these tragic events. With your indulgence, 
Mr Speaker, I wanted to start by saying that. 

I was not here for the second reading debate on this bill. Had I been able to be here, I would have made a point 
about the campaign that has led to this point. This legislation has not come out of nowhere; it has come out of the 
Every Australian Counts campaign, of which I have been proud to be a part. I know many other members have 
been involved in—I note in particular the involvement of Hon Sue Ellery, MLC, the leader of the Labor Party in 
the Legislative Council—the campaign for a broader coverage for people with catastrophic injuries. 

I want to refer to two particular matters in the bill that were dealt with during the consideration in detail stage. 
I thank the Treasurer for engaging in the questions that we asked—that is, those from the members for 
Victoria Park, Butler, Albany, and I—on the way through with this legislation. Of the two issues that I raised, the 
first one goes to the question of the definition of catastrophic injury and the disputes arrangements that sit around 
that. Often people think that families and people involved in making claims for a benefit can be unreasonable, 
yet the circumstances are sometimes so dreadfully tragic that peoples’ lives are dislocated incredibly. As 
I explained earlier, I was a workers’ compensation officer at the Shop, Distributive and Allied Employees 
Association of WA prior to becoming assistant secretary and later secretary of the Labor Party. The people who 
were involved in work injuries with whom I was dealing had their lives turned upside down, and it often took 
months between an injury and some sort of determination being made. I am pleased that this scheme will provide 
for an interim process so that people who have been injured and are receiving very high levels of care in 
hospitals can transition directly into this scheme rather than having to wait for some elaborate procedures. The 
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bill provides for quite a neat scheme of arrangements so that if a person ends up being covered by another 
insurance scheme, that other insurance arrangement will simply replace the catastrophic injury scheme to be 
created by this bill. 

Nonetheless, no doubt arguments will arise about “severe” and “catastrophic” injuries; we cannot do much about 
that. However, the first thing we can do is make sure that people understand the extent of the scheme. 
I understand that after 1 July car registrations will contain an additional levy. I hope that when the government 
inevitably begins advertising the scheme, it will direct people to a website so that what is being covered is made 
very clear, otherwise we will end up with disappointed people. I would be devastated if my son or daughter were 
injured in a car accident. But if at that time an argument was put to me that it was a severe and not a catastrophic 
injury, I would find that very difficult to handle, so this matter will have to be very carefully handled. I am a lay 
person. In my mind the difference between the word “catastrophic” and “severe” is so narrow that I do not know 
whether I could properly explain it to people. The Treasurer explained that in New South Wales there have been 
about 30 such disputes over 10 years, which is a pretty low amount of about three a year. New South Wales’ 
population is about three and a half to four times larger than Western Australia’s and that means there could be 
10 disputes in WA in the next decade, so we are talking about only a very small number. Nonetheless, for each 
of those families it will be a very tragic set of circumstances. 

The next matter I will comment on is the disputes procedure. It is funny that we become so worried about 
a extending a benefit in a disputes procedure that does not exist; but, of course, that is similar to what could be 
said about any contract, whether an employment contract or any other contract. The first thing that is written is 
what happens when we want to separate. Working out how to get apart is not the point at which to decide how 
we are going to do it. That is the same with any sort of compensation scheme: the time to work out how to settle 
disputes is the time before the scheme is created after the scheme is in operation. My criticism of this legislation 
is that we are relying too much on regulation and we will not have enough of the scheme in the act. 

The member for Butler made the point that the bill reflects a much more common practice—that substantial parts 
of the form of legislation are now included in regulations rather than in substantive legislation. That, of course, 
reduces the count of pages passed by the Parliament, but it does not change the complexity of the schemes 
because the schemes are still just contained in subsidiary legislation. I do not think it is a good idea. I think more 
of it should be included in the substantive legislation, because a detailed scheme to settle disputes should be in 
the bill. It would not be fatal to the bill and, as I say, only a small number of people—perhaps one or two 
a year—will end up in a disputes procedure and the time to be designing the disputes procedure is not after the 
dispute has been created. I will be interested to read the drafting instructions that were tabled tonight. Given that 
it was tabled only during the debate, opposition members have not been able to read that, but I will take the time 
to read through it. I am not automatically criticising the procedure. I sought assurances from the Treasurer about 
aspects of the disputes procedure, and he was good enough to give general commitments on those issues, so that 
is good—things such as discovery and the separation between the people making the decisions on the disputes 
rather than the people originally involved in the decision and the requirements for reasons at each stage of the 
process. I specifically refer there to clauses 10, 11, 12 and 14. Under each of those clauses, reasons will be given. 
They are all important issues. I am not saying that the procedures are wrong; I am just saying that given they are 
not in the legislation, we are relying on the government to get things the way we need them when it is not 
completely transparent. This is important legislation. It is part of the National Disability Insurance Scheme. It 
comes out of the campaign by my good friend John Della Bosca at Every Australian Counts. It has been 
a national campaign; a very detailed and strong outreach into the community. There have been lots of rallies and 
a lot of information flowing around the internet through email and social media. It has been a great example of 
a community campaign that has got every state—except for Queensland, as I understand from the debate here—
to step up to the mark. 

I finish by saying that we will watch the $99 levy that is being imposed to fund this scheme. I, for one, have no 
trouble paying that $99. I make the point that I do not take the car from the Parliament; I buy my own car and 
pay all my own expenses. Of course I get an allowance for that. I am not saying anybody should feel sorry for 
me for doing that, but it does mean I will be paying the cheque. It is not as though somebody else will be doing 
that for me. Like any other person in the state, I will notice that $99 extra. I do not begrudge that going to people 
who are catastrophically injured. However, it will be interesting to see what the claims experience is and whether 
that $99 is in fact the actual cost. I know that the Every Australian Counts campaign believe that that $99 was 
higher than it needed to be. It is good that the government is not starting with a low figure and increasing it later. 
That would be a mistake. We will watch the claims history of the fund to make sure that it stays as low cost as 
possible. Obviously we do not want the community to pay anything more than is needed. With those few words, 
I commend the passage of the bill. 

DR M.D. NAHAN (Riverton — Treasurer) [10.03 pm] — in reply: I have a few statements. First, I would like 
to thank everybody for their constructive contribution to this important piece of legislation, the Motor Vehicle 
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(Catastrophic Injuries) Bill 2016. It will fill a gap in our motor vehicle insurance to cover people who are 
catastrophically injured and when no fault is found. The member for Cannington correctly raised a number of 
issues. Firstly, he said that we have to emphasise to people that this is for only catastrophic injuries, hence the 
title of the bill. The bill necessarily adjudicates between catastrophic and severe. That will be traumatic for 
people. From the evidence we have seen from New South Wales, few cases have been disputed on a medical 
basis and generally insurers do this well and recognise the nature of the difficulty. Secondly, this has to be seen 
in the context of an evolution of the National Disability Insurance Scheme and the National Injury Insurance 
Scheme. We are trying to have a comprehensive National Disability Insurance Scheme across Australia. In 
tandem with that, we are developing insurance mechanisms. This is one, and it is restricted to catastrophic 
injuries. Other areas are being looked at, including medical. This is my view, but I believe it is the first step 
towards a major expansion in the injury insurance scheme. It is an important one. I think it was the member for 
Victoria Park who said he was surprised that it had not happened earlier—so am I. A lot of pain and suffering 
would not have been incurred by people who were injured but when no fault could be found. It is very important 
to manage this well under insurance schemes so we keep costs down. Although the vast majority of the 
Western Australian population know this is needed, $99 is a significant impost on some people. If it gets out of 
whack, people will start to complain and not allow it to do what it needs to do. There is evidence that there has 
been a substantial escalation in the cost of lifetime care. That is life. There probably will be upward pressures on 
prices. I assure Parliament that I had two separate actuarial assessments done to make sure that this price was 
needed. It is full cost; there are no hidden costs or hidden subsidies in this system. It is what is expected to be the 
cost of providing lifetime care for the expected number of participants. 

Just to finish, it is an important piece of legislation. Now that it has passed through this house, I urge the upper 
house to pass it quickly but to scrutinise it well. I again thank everybody for supporting the bill. 

Question put and passed. 

Bill read a third time and transmitted to the Council. 
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